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In the District Court of the United States, for

the Eastern District of Washington, Southern

Division

No. L-1419

THOMAS A. E. LALLY, Receiver of THE EX-
CHANGE NATIONAL BANK OF SPO-
KANE, an insolvent national banking associa-

tion,

Plaintiff,

vs.

SAMUEL A. MITCHELL and V. LORRAINE
MITCHELL, his wife, JOHN DOE and JANE
DOE, his wife,

Defendants.

COMPLAINT
For cause of action, plaintiff alleges:

I.

That plaintiff, Thomas A. E. Lally, is now, and

ever since July 1, 1934, has been the duly appointed,

qualified and acting Receiver of The Exchange

National Bank of Spokane, Washington, an insol-

vent national banking association; that said asso-

ciation was declared insolvent by the United States

Comptroller of the Currency on January 18, 1929,

and thereafter the said Comptroller levied and or-

dered a 100% assessment on the shares of the capi-

tal stock of said association, to-wit, the sum of

$100.00 per share payable on February 15, 1929,



Samuel A. Mitchell et ux. 3

with interest thereon at 6% per anum from said

date until paid.

That at all times herein mentioned defendants,

Samuel A. Mitchell and V. Lorraine Mitchell, were

and now are husband and wife and married one to

the other.

That defendants, John Doe and Jane Doe, his

wife, are tenants in possession of the real estate

hereinafter described; that their true and correct

names are unknown to plaintiff, and are, therefore,

designated thusly.

II.

That at the time the said banking association was

declared insolvent, and at the time of the declara-

tion and application of [1*] said 100% stock assess-

ment, there were issued to the defendant, Samuel A.

Mitchell, and registered in his name on the books

of said association, 123 shares of the capital stock

of said association, and which were then owned by

him and the community composed of him and his

said wife.

III.

That thereafter on or about July 13, 1930, in

Spokane, Washington, the said defendant, Samuel

A. Mitchell, on behalf of himself and the commu-

nity composed of him and his said wife, and as

security for the payment of the unpaid balance of

said stock assessment, and said interest thereon, on

said shares of stock, executed and delivered to

James A. Drain, who was then Receiver of said

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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association, his written promissory note, in words

and figures as follows, to-wT
it:

"REAL ESTATE MORTGAGE NOTE"
(Here follows copy of note as set out in full

in Second Amended Complaint, page 14 of

Transcript)

IV.

That at said time and place, and to secure the

payment of said note the defendants, Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, exe-

cuted and delivered to the said James A. Drain,

Receiver of said association, their written indenture

of mortgage, in words and figures as follows, to-wit

:

"Short Eorm

REAL ESTATE MORTGAGE
Eor Washington"

(Here follows copy of mortgage as set out

in full in Second Amended Complaint, page 15

of Transcript)

V.

That said indenture of mortgage was acknowl-

edged by the said Mitchell and wife in the manner

provided by law, and was thereafter filed for record

in the office of the County Auditor of Whitman
County, Washington, on August 14, 1930, at 8:00

o'clock A.M., and thereafter recorded in Book 213

of Mortgages at page 501. [2]

VI.

That thereafter the defendant, Samuel A. Mitchell,

paid the plaintiff on account of said note and mort-
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gage, the following respective sums on the follow-

ing respective dates:

Date Amount

Dec. 7,1934 $100.00

Jan. 9,1935 100.00

Mar. 2,1935 100.00

Mar. 21, 1935 100.00

Apr. 17, 1935 - 100.00

May 31,1935 60.00

June 19, 1935 60.00

July 17, 1935 60.00

Aug. 21, 1935 60.00

Sept, 26, 1 935 60.00

Oct. 30, 1935 60.00

Dec. 2,1935 60.00

Jan. 2,1936 _ 60.00

Jan. 31, 1936 60.00

Mar. 13, 1936 60.00

$1100.00

and after the application of all of said payments

there remained due and unpaid the sum of $10,-

180.50, plus interest in accordance with the terms

of said note.

VII.

That the said note and mortgage are now owned

by and in the possession of this plaintiff, who has

demanded payment thereof, which has been refused.

VIII.

That as plaintiff is informed and believes, and on

information and belief alleges the fact to be, defend-
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ants, John Doe and Jane Doe, claim some right,

title, or interest in and to the real estate described

in said mortgage; that any claim, and any right,

title or interest of said defendants is inferior and

subject to the lien of plaintiff, by reason of said

note and mortgage.

IX.

That the sum of $500.00 is a reasonable sum to be

allowed plaintiff as attorneys' fees, in accordance

with the terms of said note and mortgage. [3]

Wherefore, plaintiff prays judgment against de-

fendant, Samuel A. Mitchell, personally, and against

the community composed of him and his said wife,

V. Lorraine Mitchell, in the principal sum of

$10,180.50, with interest on said balance at the rate

of 6% per annum until paid, and with like interest

on $11,280.50 from July 13, 1930 until December 7,

1934, and with like interest on the respective bal-

ances of said principal, in accordance with said

note, for the periods of time between the dates of

payments set out in paragraph VI herein; for

attorneys' fees in the sum of $500.00, and for plain-

tiff's costs and disbursements.

That the Court decree that the defendants have no

right, title or interest in the mortgaged property,

and that the said mortgage be foreclosed and the

mortgaged property sold in the manner provided

by law; that plaintiff be permitted to bid at said

sale for any part or all of the amount found due

by the Court in the judgment to be rendered herein

;
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that the purchaser at said sale be placed in the im-

mediate and exclusive possession of the mortgaged

property, and of all the rents, issues and profits

thereof; that plaintiff have a deficiency judgment

against defendant, Samuel A. Mitchell, and aganist

said community for any amount remaining unpaid

after the sale of said property; that the purchaser

of said property be granted the usual evidence of

sale, after the sale thereof, and be granted the

usual conveyance after the period of redemption

shall have expired if the mortgaged property shall

not have been redeemed, and for such other relief

as is just, meet and equitable.

FUNKHAUSER & TWOHY
THOMAS A. E. LALLY

Attorneys for Plaintiff

(Verified June 6, 1936.)

[Endorsed] : Filed June 13, 1936. [4]

[Title of District Court and Cause.]

AMENDED COMPLAINT

For cause of action, plaintiff alleges:

I.

That plaintiff, Charles P. Robbins, is now and

since July 28, 1936 has been the duly elected, quali-

fied and acting Shareholders' Agent of the Exchange

National Bank of Spokane, an insolvent national

banking association; that from on or about July 1,
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1934 to September 16, 1936, Thomas A. E. Lally

was the duly appointed, qualified and acting Re-

ceiver of said association; that continuously for

some years prior to said July 1, 1934, and at the

time of the execution and delivery of the note and

mortgage, hereinafter mentioned, James A. Drain,

was the duly appointed, qualified and acting Re-

ceiver of said association; that on September 16,

1936 the said Thomas A. E. Lally, Receiver, pur-

suant to authorizaiton by the United States Comp-

troller of the Currency, delivered all of the assets of

said receivership and trust to the said Shareholders'

Agent; that included in said assets are the note

and mortgage hereinafter mentioned.

II. .

That at all times herein mentioned, defendants,

Samuel A. Mitchell and V. Lorraine Mitchell, his

wife, were and now are husband and wife, and mar-

ried one to the other; that defendants, John Doe

and Jane Doe, his wife, are tenants in possession

of the real estate hereinafter described; that their

true and correct names are unknown to plaintiff,

and are, therefore, designated thusly.

III.

That on or about July 15, 1930, in Spokane,

Washington, the said defendant, Samuel A. Mitchell,

on behalf of the community composed of him and

his said wife, in settlement and payment of an in-

debtedness which he then owed to the said James
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A. Drain, Receiver, executed and delivered to the

said Receiver his written promissory note, in words

and figures, as follows, to-wit : [5]

"REAL ESTATE MORTGAGE NOTE
(Here follows copy of note as set out in full

in Second Amended Complaint, page 14 of

Transcript)

IV.

That at said time and place, and to secure the

payment of said note the defendants, Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, exe-

cuted and delivered to the said James A. Drain,

Receiver of said association, their written indenture

of mortgage, in words and figures as follows, to-wit:

"Short Form

REAL ESTATE MORTGAGE
For Washington"

(Here follows copy of mortgage as set out

in full in Second Amended Complaint, page 15

of Transcript)

V.

That said indenture of mortgage was acknowl-

edged by the said Mitchell and wife in the manner

provided by law, and was thereafter filed for record

in the office of the County Auditor of Whitman

County, Washington, on August 14, 1930, at 8:00

o'clock A. M., and thereafter recorded in Book 213

of Mortgages at page 501.
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VI.

That thereafter the defendants, Samuel A.

Mitchell, paid on account of said note and mortgage

the following respective sums on the following re-

spective dates:

Date Amount
Dec. 7,1934 $100.00

Jan. 9,1935 100.00

Mar. 2,1935 _ 100.00

Mar. 21, 1935 100.00

Apr. 17, 1935 100.00

May 31,1935 60.00

June 19,1935 60.00

July 17,1935 : 60.00

Aug. 21,1935 _ 60.00

Sept. 26,1935
."

60.00

Oct. 30,1935 60.00

Dec. 2,1935 60.00

Jan. 2,1936 60.00

Jan. 31,1936 60.00

Mar. 13,1936 60.00

$1100.00

and after the application of all of said payments

there remained due and unpaid the sum of $10,-

180.50, plus interest in accordance with the terms of

said note. [6]
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VII.

That the said note and mortgage are now owned

by and in the possession of this plaintiff, who has

demanded payment thereof, which has been refused.

VIII.

That as plaintiff is informed and believes, and on

information and belief alleges the fact to be, defend-

ants, John Doe and Jane Doe, claim some right,

title or interest in and to the real estate described

in said mortgage; that any claim, and any right,

title or interest of said defendants is inferior and

subject to the lien of plaintiff, by reason of said

note and mortgage.

IX.

That the sum of $500.00 is a reasonable sum to be

allowed plaintiff as attorneys' fees, in accordance

with the terms of said note and mortgage.

Wherefore, plaintiff prays judgment against de-

fendant, Samuel A. Mitchell, personally, and against

the community composed of him and his said wife,

V. Lorraine Mitchell, in principal sum of $10,180.50,

with interest on said balance at the rate of 6% per

annum until paid, and with like interest on $11,-

280.50 from July 13, 1930 until December 7, 1934,

and with like interest on the respective balances

of said principal, in accordance with said note, for

the periods of time between the dates of payments

set out in paragraph VI herein; for attorneys' fees

in the sum of $500.00, and for plaintiff's costs and

disbursements.

That the Court decree that the defendants have
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no right, title or interest in the mortgaged prop-

erty, and that the said mortgage be foreclosed, and

the mortgaged property sold in the manner pro-

vided by law; that plaintiff be permitted to bid at

said sale for any part or all of the amount found

due by the Court in the judgment to be rendered

herein; that the purchaser at said sale be placed in

the immediate and exclusive possession of the mort-

gaged property, and of all the rents, issues and

profits thereof; that plaintiff have a deficiency

judgment against defendant, Samuel A. Mitchell,

and against said community for any amount remain-

ing unpaid after the sale of said property; that the

purchaser of said property be [7] granted the usual

evidence of sale, after the sale thereof, and be

granted the usual conveyance after the period of

redemption shall have expired if the mortgaged

property shall not have been redeemed, and for such

other relief as is just, meet and equitable.

THOMAS A. E. LALLY
Attorney for Plaintiff

(Verified November 3, 1936)

[Endorsed] : Eiled November 12, 1936. [8]

[Title of District Court and Cause.]

SECOND AMENDED COMPLAINT

For his cause of action plaintiff alleges

:

I.

For many years prior to January 18, 1929 The

Exchange National Bank of Spokane, Washington

was a national banking association organized and
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operating under the national banking laws of the

United States of America at Spokane, Washing-

ton. On the date mentioned the said banking asso-

ciation was declared insolvent by the United States

Comptroller of the Currency and a receiver was

appointed for it.

II.

Upon the date of the note hereinafter sot forth,

James A. Drain was the duly appointed, qualified

and acting receiver of such association. Thereafter

he wTas succeeded in such trust by Thomas A. E.

Lally, who completed the work of the receivership.

On or about September 16, 1936 the receivership

was terminated by proceedings had in conformity

with the Federal statutes applicable, and the plain-

tiff herein, Charles P. Robbins, received all the

assets of the banking association from the receiver,

by virtue of the said Robbins' election as the statu-

tory Shareholders' Agent for such insolvent banking

association. Upon his election at the closing of re-

ceivership proceedings plaintiff Charles P. Robbins

qualified according to law, and since such time has

continued to act in the capacity of Shareholders'

Agent. Among the assets set over and delivered to

the plaintiff, as remaining assets of the insolvent

national banking association, were the note and

mortgage hereinafter set forth. The same wore

duly transferred and delivered to the Shareholders'

Agent as such and plaintiff in his fiduciary capacity

is now the owner and holder of the same.
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III.

At all times herein mentioned, defendants, Samuel

A. Mitchell and V. Lorraine Mitchell, his wife, were

and now are husband and wife ; that defendants,

John Doe and Jane Doe, his wife, are tenants in

possession of the real estate hereinafter described;

that their true and correct names are unknown to

plaintiff, and they are therefore so designated.

IV.

On or about July 15, 1930 the defendant, Samuel

A. Mitchell, on behalf of the community composed

of himself and wife, for a valuable con- [9] sidera-

tion executed and delivered to James A. Drain, re-

ceiver as aforesaid, the promissory note of defendant

Mitchell, which was in words and figures as follows

:

"REAL ESTATE MORTGAGE NOTE
$11,280.50

Spokane, Washington, July 15, 1930

For Value Received, I promise to pay to the

order of James A. Drain, Receiver of The Ex-

change National Bank of Spokane the sum of

Eleven thousand two hundred eighty and 50/100

Dollars, payable on demand, together with in-

terest thereon at the rate of six per cent, per

annum until due, payable annually, and with

interest on any past due installment of prin-

cipal or interest after due until paid, at the

highest rate that may now lawfully be con-

tracted for in writing. Both principal and inter-
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est are payable in gold coin of the United States

of America of the present standard of weight

and fineness, at Spokane, Washington.

In case of default in the payment of any in-

stallment of principal or interest, the entire un-

paid balance of principal and accrued interest

shall, at the election of the holder of this note,

become immediately due and collectible. If any

sum evidenced by this note be not paid when
due, I promise to pay the costs of collection

thereof, and in case suit be commenced I prom-

ise to pay a reasonable sum as attorney's fee in

addition to the costs provided by statute.

SAMUEL A. MITCHELL"

V.

At said time and place, and to secure the pay-

ment of said note the defendants, Samuel A. Mit-

chell and V. Lorraine Mitchell, his wife, executed

and delivered to the said James A. Drain, Receiver

of said association, their written indenture of mort-

gage, in words and figures as follows, to-wit:

" Short Form

REAL ESTATE MORTGAGE
For Washington

The Mortgagors, Samuel A. Mitchell and V.

Lorraine Mitchell, Husband and wife, mortgage

to James A. Drain, Receiver of The Exchange

National Bank of Spokane the following de-

scribed real estate situate in the County of

Whitman, State of Washington, to-wit

:
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Lots one, two, three and four (1, 2, 3, and 4),

the East half of the Northwest Quarter (E 1/?

NWy4 ) and the East half of the Southwest

quarter (W/2 SW%), the West half of the

Northeast Quarter (W% NI%), the North-

west Quarter of the Southeast Quarter

(NWy4 SE%), and the South half of the

Southeast quarter (S% SE%), of Section

eighteen (18), in Township nineteen (19),

North Range forty-three (43), East of the

Willamette Meridian;

Excepting from the Southeast quarter of

the Southeast quarter (SE% 81%) of said

Section eighteen (18) the following described

tract, to-wit; Commencing at a point on East

line of said Section -57 rods North from

Southeast corner thereof; thence North 23

rods on said East Section line to Northeast

corner of said Southeast quarter ; thence West

25 rods along North line of Southeast Quarter

of [10] Southeast quarter; thence running

Southeasterly along the J. J. Stephens road

to place of beginning.

ALSO two tracts in the Northeast quarter of

the Southeast quarter (NE% SE%) of Sec-

tion Eighteen (18), Township nineteen (19),

North Range Forty-three (43), East of the

Willamette Meridian, described as follows,

to-wit

:

(1) Commencing at a point 25 rods West

from the Southeast corner of the Northeast
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quarter of the Southeast quarter of said

Section 18 ; thence West 55 rods to Southwest

corner of Northeast quarter of Southeast

quarter (NE% SE%) of Section 18; thence

North 31 rods on West line of Northeast quar-

ter of Southeast quarter (NE^ SK'i/O of said

Section 18 to the J. J. Stephens road; thence

running along the J. J. Stephens road in a

Southeasterly direction to the place of bo-

ginning
;

ALSO commencing twenty feet (20') East

and six hundred sixty three and 4/10ths feet

(663.4') South of Northwest corner of North-

east quarter of Southeast quarter (NEV|

SE%) of said Section 18; thence South 59°

44' East 553.1 feet; thence South 47° 32' East

552.2 feet to the center of J. J. Stephens road

as travelled and fenced on March 18, 1913;

thence in a general Northwesterly direction

along center of road to point of beginning.

(Attached to and made a part of that certain

mortgage bearing date of July 15, 1930, exe-

cuted by Samuel A. Mitchell and V. Lorraine

Mitchell, husband and wife, to James A.

Drain Receiver of The Exchange National

Bank of Spokane.)

This is a second Mortgage subject to existing

first Mortgage of record in the sum of Twenty-

two Thousand Five Hundred Dollars ($22,-

500.00) payable to Northwestern Mutual Life

Insurance Company.
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It is understood and agreed that all rents,

issues and profits received by the mortgagors

from the within lands during the term hereof,

shall be applied first, to taxes ; next, to the prin-

cipal payments on said first Mortgage ; next, in-

terest on said first Mortgage; balance, if any,

applied on this second Mortgage,

together with all the rents, issues and profits

thereof, and all plumbing, heating, gas and

electric fixtures, watering and irrigating appar-

atus and fixtures, whether attached or detached,

now or hereafter belonging to or used in con-

nection with the above described premises, and

together with all waters and water rights of

every kind and description and however evi-

denced or manifested, which now or hereafter

may be appurtenant to said premises or any

part thereof, or incident to the ownership there-

of, or any part thereof, or used in connection

therewith ; and together with all interest in said

premises and the mortgagors may hereafter ac-

quire.

To secure the performance of the covenants

and agreements hereinafter contained, and to

secure the payment of the debt represented by

one note made by the mortgagors to the order of

the mortgagee, of even date herewith, and due

on demand, for the principal sum of Eleven

Thousand Two Hundred Eighty and 50/100

Dollars ($11280.50) with interest thereon at the

rate of Six per cent per annum, payable annu-

ally.
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Each of the mortgagors covenants and agrees

during the continuance of this mortgage, to pay
all taxes and assessments levied or imposed up-

on said premises and upon this mortgagee or

upon the debt hereby secured, at least ten days

before delinquency; to keep the premises free

from any incumbrance prior to this mortgage;

not to commit or suffer waste thereon; to keep

all buildings thereon in good repair and unceas-

ingly insured against loss or damage by fire in

a company satisfactory to the mortgagee, in a

sum not less than Dollars $ ;

to deposit all policies of insurance with the

Mortgagee, and all policies shall be payable to

the mortgagee, and [11] shall contain a mort-

gage subrogation clause satisfactory to the

mortgagee.

Should the mortgagors be or become in de-

fault in any of the foregoing covenants or agree-

ments, then the mortgagee may perform the

same, and the mortgages may pay any parts or

all of principal and interest of any prior in-

cumbrance, and all expenditures made by the

mortgagee under any of the covenants or agree-

ments herein, shall draw the highest rate of in-

terest that may now lawfully be contracted for

in writing, and all such expenditures shall be

repayable by the mortgagors on demand, and,

together with interest thereon, shall be secured

by this mortgage.

Time is material and of the essence hereof,

and if default be made in the payment of any
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of the sums hereby secured, or in the perform-

ance of any of the covenants or agreements

herein contained, then, in any such case, the

balance of unpaid principal, with accrued in-

terest and all other indebtedness hereby secured,

shall, at the election of the mortgagee, become

immediately due without notice, and this mort-

gage may be foreclosed.

In any suit to foreclose this mortgage or to

collect any charge growing out of the debt here-

by secured, or in any suit which the mortgagee

may be obliged to defend to protect the unim-

paired priority of the lien hereof, the mort-

gagors agree to pay a reasonable sum as attor-

ney's fees and all costs and legal expenses in

connection with said suit, and further agree to

pay the reasonable costs of searching records

and insuring the title, and such sums shall be

secured hereby and included in the decree of

foreclosure, excepting it is expressly agreed

that no deficiency judgment shall be taken

against V. Lorraine Mitchell, by reason of any

unpaid taxes, interest, principal, or at all.

Dated this Fifteenth day of July, 1930.

SAMUEL A. MITCHELL
V. LORRAINE MITCHELL

State of Washington,

County of Spokane.—ss.

I, the undersigned, a Notary Public in and

for the State of Washington, do hereby certify
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that on this 13th day of August, 1930, person-

ally appeared before me Samuel A. Mitchell

and V. Lorraine Mitchell, Husband and wife,

to me known to be the individual described in

and who executed the within instrument, and

acknowledged that they signed and sealed the

same as their free and voluntary art and deed,

for tbe uses and purposes therein mentioned.

Given under my hand and official seal the day

and year last above written.

[Notarial Seal] D. R, GLASGOW
Notary Public for State of Washington Re-

siding at Spokane'

'

VI.

The real estate situated in Whitman Countv,

Washington described in such mortgage was at the

time of the execution and delivery of such mort-

gage owned by the defendant Mitchell and wife, as

an item of community property, and the said mort-

gagors had good right to create such lien upon the

same.

VII.

Said indenture of mortgage was tiled for record

in the office of the County Auditor of Whitman

County, Washington, on August 14, 1930, at [12]

8:00 A. M., and thereafter recorded in "Rook 213 of

Mortgages at page 501.

VIII.

Thereafter the defendant, Samuel A. Mitchell,

paid on account of said note and mortgage the fol-
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lowing respective sums on the following respective

dates

Date

Dec. 7,

Jan. 9,

Mar. 2,

Mar. 21,

Apr. 17,

May 31,

June 19,

July 17,

Aug. 21,

Sept. 26,

Oct, 30,

Dec. 2,

Jan. 2,

Jan. 31,

Mar. 13,

Amount

1934 $ 100.00

1935 100.00

1935 100.00

1935 100.00

1935 100.00

1935 60.00

1935 60.00

1935 60.00

1935 _ 60.00

1935 60.00

1935 : 60.00

1935 60.00

1936 ; 60.00

1936 60.00

1936 _ 60.00

$1100.00

and after the application of all of said payments

there remains due and unpaid the sum of $10,180.50

plus interest in accordance with the terms of said

note.

IX.

As plaintiff is informed and believes, and on in-

formation and belief alleges the fact to be, defend-

ants, John Doe and Jane Doe, claim some right, title

or interest in and to the real estate described in

said mortgage; but any claim, and any right, title
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or interest of said defendants is inferior and subject

to the lien of plaintiff, by reason of said note and

mortgage and due record of the same prior to in-

ception of any rights on the part of defendants Doe.

X.

The sum of $1,000.00 is a reasonable sum to be

allowed plaintiff as attorneys' fees, in accordance

with the terms of said note and mortgage.

Wherefore, Plaintiff prays judgment against de-

fendant, Samuel A. Mitchell, personally, and against

the community composed of such defendant and his

said wife, V. Lorraine Mitchell, for the principal hi

the sum of $10,180.50, together with all interest that

has accrued upon the said real estate mortgage note

according to its terms and according to the respec-

tive balances remaining after the application of par-

tial payments. Plaintiff also prays for an allowance

of attorneys' fees in the sum of $1,000.00, [13] and

for his costs and disbursements herein.

Plaintiff further prays that the mortgage herein-

above set forth be adjudicated to be a valid lien

upon the real property described therein, superior

to the right, title, estate or interest of any of the

defendants herein, and that such mortgage be estab-

lished for the total of the amounts specifically

prayed for in the foregoing paragraph. It is further

prayed that the decree to be entered herein order

that such mortgage be foreclosed, for the amount

above specified, and order that the property subject

to such mortgage be sold in the manner provided by
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law, for the purpose of making sums applicable to

the payment of the personal judgment above prayed

for. That such decree further provide that the pur-

chaser at such sale be let into immediate and ex-

clusive possession of the mortgaged property, and of

all the rents, issues and profits of the same; that

plaintiff have a deficiency judgment against the de-

fendant, Samuel A. Mitchell, and against the com-

munity of which he is a member as aforesaid, for

any amount remaining unpaid after the sale of such

property. That the decree further provide that each

and all of the defendants be barred of any right,

title estate or lien adverse to the mortgage of plain-

tiff, or the right of the purchaser at the mortgage

sale, saving oidy the right of redemption, and that

said defendants and all parties claiming by or under

them or any of them, be enjoined from asserting

any right, title, interest or lien adverse to plaintiff's

mortgage or the right of the execution purchaser.

And plaintiff prays for such other and further re-

lief as shall be consonant with equity.

JAS. A. WILLIAMS
ROY A. REDFIELD
THOMAS A. E. LALLY,

Attorneys for Plaintiff.

(Verified March 19, 1937).

[Endorsed] : Filed April 9, 1937. [14]
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[Title of District Court and Cause.]

BILL OF PARTICULARS

The plaintiff complies with the motion for a bill

of particulars relating to his second amended com-

plaint, and specifies further as herein stated, regard-

ing consideration for the note and mortgage in suit.

I.

At the date of the instruments given, a community

obligation existed on the part of the defendants

Mitchell, as follows: A large amount of capital

stock in the insolvent National banking association

referred to in the complaint had been held by said

defendants prior to its closing. After the receiver-

ship, proceedings were had in accordance with law,

whereby the comptroller of the treasury fixed the

amount of a required assessment against all share-

holders of the bank, to the extent of 100% of the

par value of their respective holdings. Many of the

shareholders paid their assessments so required

promptly and in full. The defendants Mitchell re-

quired and received some indulgence, by reason of

their inability to respond at once to their obligation

in money. The note and mortgage set forth in the

complaint were given to secure personal payment by

said defendants of their assessment and for the se-

curity of other stockholders in their right to exact

contribution.

II.

Plaintiff is informed and believes and therefore

alleges the fact to be that a further consideration
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for such note and mortgage was the extension of

time given by the payee therein named, receiver of

the insolvent National banking association, for pay-

ment on the part of the defendants Mitchell.

THOMAS A. E. LALLY
WILLIAMS & REDFIELD

Solicitors for Plaintiff

(Verified Mar. 29, 1937.)

[Endorsed]: Filed Apr. 12, 1937. [15]

[Title of District Court and Cause.]

ANSWER TO SECOND AMENDED
COMPLAINT

Answering to the second amended complaint in

the above entitled cause defendants Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, show to

the court:

I.

Admit paragraph I.

II.

Answering paragraph II, these defendants admit

the same down to and including the words " share-

holders' agent" in the fourteenth line thereof, and

expressly deny each and every other allegation, mat-

ter and thing contained in said paragraph.

III.

Answering paragraph III, these defendants admit

the same.
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IV.

Answering paragraph IV, these defendants admit

the same.

V.

Answering paragraph V, these defendants admit

the same.

VI.

Answering paragraph VI, these defendants admit

the same.

VII.

Answering paragraph VII, these defendants ad-

mit the same.

VIII.

Answering paragraph VIII, these defendants ad-

mit they paid Thomas A. E. Lally, as Receiver of

said bank, the sum of $1100.00, and deny each and

every other allegation, matter and thing contained

in said paragraph, and expressly deny that there is

the sum of $10,180.50, or any other sum, due and

unpaid plaintiff at this time as alleged in said

paragraph.

IX.

Answering paragraph IX, these defendants admit

that John Doe and Jane Doe, mentioned in said

paragraph, claim some interest in said real estate,

and expressly deny each and every other allegation,

matter and thing contained therein.

X.

Answering paragraph X, these defendants deny

chat $1,000.00, or [16] any other sum, is a reasonaDie
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sum to be allowed plaintiff as attorneys' fees in

this action.

For further answer and by way of affirmative de-

fense, these answering defendants show to the court

:

I.

That for many years prior to July 18th, 1930, the

Exchange National Bank of Spokane, Washington,

was a national banking association, organized and

existing under the national banking laws of the

United States of America. That on or about the 18th

day of January, 1929, said bank was declared in-

solvent by the United States Comptroller of the

Currency.

II.

That at said time defendant Samuel A. Mitchell

was the record owner of 123 shares of the capital

stock of said banking association. That by reason

thereof and pursuant to an order by the Comptroller

of the Currency defendant Samuel A. Mitchell be-

came liable under the existing law in the sum of

$12,300.00 superadded liability on account of the

ownership of said stock.

III.

That shortly thereafter defendant Samuel A.

Mitchell paid to the Receiver of said banking asso-

ciation the sum of $2,000.00 in cash on account of

said liability.

IV.

That thereafter and on or about the 15th day of

July, 1930, said Samuel A. Mitchell, for the purpose
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of securing the payment of the remainder of said

super-added liability, made and delivered to James

A. Drain, the then Receiver and Liquidator of said

bank, his note and mortgage in the sum of $11,280.50.

V.

That subsequently to the execution and delivery

of said note and mortgage the liquidator of said

banking association paid all depositors and all cred-

itors of said banking association, both principal and

interest in full, paid all of the expenses of the re-

ceivership in full, redeemed and paid all circulating

notes and currency in full. That this said receiver

has been discharged. That said bank is no longer

insolvent. That by reason thereof the consideration

for which said note and mortgage was given has

failed in its entirety. [17]

For further answer and by way of second affirma-

tive defense, these defendants show to the court:

I.

Reallege paragraphs I, II, III, IV and V of

their first affirmative defense, and make said para-

graphs a part of this, their second affirmative

defense.

II.

That by reason thereof this plaintiff has no right,

title or interest in and to the note and mortgage men-

tioned in his complaint, either by assignment or

at all.
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Wherefore, these answering defendants pray that

this action be dismissed as to them and each of

them; that said mortgage and the notes secured

thereby be cancelled and released of record and sur-

rendered to these defendants, and the real estate en-

cumbered thereby entirely released from the lien

thereof ; that they be given judgment for their costs

in this action, and for all proper relief.

BROWN & WELLER,
611 Paulsen Building,

Spokane, Washington.

GRAVES, KIZER & GRAVES,
Old National Bank Building,

Spokane, Washington.

Solicitors for Defendants

Samuel A. Mitchell and

V. Lorraine Mitchell,

His Wife.

(Verified April 2, 1937.)

[Endorsed] : Filed April 5, 1937. [18]

[Title of District Court and Cause.]

PLAINTIFF'S REPLY TO ANSWER, TO
SECOND AMENDED COMPLAINT

The plaintiff makes reply to the answer of de-

fendants to the second amended complaint as fol-

lows:
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I.

Answering paragraph I of the affirmative defense

therein, plaintiff admits the same.

II.

Plaintiff admits the allegations of paragraph IT

thereof.

III.

As to paragraph III, plaintiff denies defendant

Samuel A. Mitchell has made any payments on ac-

count of the note and mortgage here in suit, other

than as set forth in the second amended complaint.

IY.

Plaintiff admits that the liability of defendant

Mitchell on account of his shareholder's super-

added liability was a part of the consideration for

giving such securities, as in paragraph IV of the

answer alleged. But plaintiff denies that such con-

sideration was the sole consideration, and denies

that the purpose stated was the only purpose, and

makes reference to the affirmative portion of this

reply as hereinafter shown.

V.

As to paragraph V plaintiff admits that all deposi-

tors of the banking association had been paid and

the circulating notes thereof redeemed; also that

the receiver has been discharged. As to all other

allegations of paragraph V of such answer, plaintiff

denies the same.
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Replying further as to the second affirmative de-

fense pleaded in such answer, plaintiff shows:

I.

As to paragraphs I, II, III, IV and V, referred to

in Rich affirmative defense by way of adopting pre-

vious allegations, plaintiff repeats in this connection

his admissions and denials as above appearing.

II.

Plaintiff denies paragraph II of the second

affirmative defense and all thereof. [19]

By way of affirmative reply, plaintiff shows

:

I.

A large number of shareholders held stock in The

Exchange National Bank at the time of its insol-

vency. The assessment fixed by the comptroller of

the currency as referred to in the defendants'

answer, was in the amount of 100%. Prior to de-

livery of the note and mortgage here in suit, a large

number of shareholders had paid their respective

assessments in full, and thereafter, and before the

receivership closed, other of such shareholders paid

in full. All of such payments were required, in

order to discharge the outstanding obligations of the

Bank to the general public.

II.

The purpose of the note and mortgage here in suit

entertained by defendants Mitchell when the same

were delivered and known to and approved by the
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said receiver, was to secure the obligation of the

defendants Mitchell arising out. of such stock owner-

ship, in all aspects thereof. Specifically, the purpose

was to secure a full payment on the part of defend-

ants Mitchell of the full amount of principal and

interest referred to in such note and mortgage, so

that the said defendants would make their own

proper contribution toward discharging the debts

of the insolvent bank, and so that other shareholders

would not have to bear a greater proportion of such

obligations of the bank than would be just and

ratable.

III.

By reason of the failure of defendants Mitchell to

pay the obligation evidenced by such note and mort-

gage the said defendants have not paid their share,

and a large number of other stockholders of the

bank, who have responded to the full amount of tho

100% assessment, have become entitled to contribu-

tion from the said defendants Mitchell. That the

plaintiff as shareholders' agent now holds such se-

curities for the use and benefit of all parties in

interest-, including the shareholders who are entitled

to contribution.

IV.

Discharge of the insolvent bank's debts to deposi-

tors and redemption of its currency was made pos-

sible only by full payment on the part of other share-

holders, as above stated. Upon making such pay-

ment, such shareholders and their trustee, first the

receiver and later the Shareholders' Agent, became
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subrogated to all rights of the bank's former cred-

itors in and to the securities here in suit. The plain-

tiff ps Shareholders' Agent now [20] holds such

securities impressed with a trust for the enforce-

ment of such rights and remedies, by way of con-

tribution and subrogation as above pleaded.

V.

A further consideration for the giving of such

note and mortgage was indulgence by the payee re-

ceiver, and his promise to defendants Mitchell not

to enforce such obligation presently, but to grant a

further reasonable time for payment by the said de-

fendants. More than a reasonable period had elapsed

before this foreclosure was stated.

THOMAS A. E. TALLY,
JAS. A. WILLIAMS,
ROY A. REDFIELD,

Solicitors for Plaintiff.

(Verified April 13, 1937.)

[Endorsed]: Filed April 15, 1937. [21]

[Title of District Court, and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW

The above entitled cause coming on regularly for

hearing in the above entitled Court on the 28th day

of February, 1938, before the Honorable J. Stanley

Webster, Judge presiding, the plaintiff being present
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in person and represented by Messrs. Thomas A. E.

Lally and Williams & Redfield, his attorneys, and

the defendant, Samuel A. Mitchell, being present in

person and represented by Messrs. Brown & Weller

and Graves, Kizer & Graves, attorneys for the de-

fendants, both sides announcing themselves ready

for trial and evidence having been introduced on

the part of the plaintiff and the defendants, and

both sides having rested their case and after argu-

ment of counsel for both plaintiff and defendants,

the case was submitted and the Court being fully

advised, makes the following

FINDINGS OF FACT

I.

That for many years prior to January 18, 1929,

the Exchange National Bank of Spokane, Washing-

ton, was a national banking association organized

and existing under the national banking laws of the

United States of America, at Spokane, Washington
;

that on January 18, 1929, the said banking associa-

tion was declared insolvent by the United States

Comptroller of the Currency and a receiver was

appointed for it.

II.

That James A. Drain was the first duly appointed

and qualified receiver of said insolvent banking

association ; that he remained the said receiver until

after the 15th day of July, 1930.
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III.

That defendants, Samuel A. Mitchell and Y. Lor-

raine Mitchell, are husband and wife.

IV.

That on the 18th day of January, 1929, defendant

Samuel [22] A. Mitchell, was the owner of 123 shares

of the capital stock of said banking association and

as said owner and by reason of the statutory super-

added liability thereon, duly levied and assessed by

the Comptroller of the Currency he became liable to

the creditors of said banking association exclusive

of its stockholders in the total sum of $12,300.00.

V.

That shortly after the appointment of said re-

ceiver, the said Samuel A. Mitchell paid to said re-

ceiver the sum of $2,000.00 on account of said lia-

bility.

VI.

That subsequently and on the 15th day of July,

1930, the said Samuel A. Mitchell made and deliv-

ered to the said receiver his certain promissory note

in the sum of $11,280.50 as evidence of his super-

added stockholders' liability and to secure the pay-

ment thereof, said Mitchell and wife made and de-

livered to the said receiver their certain real estate

mortgage, mortgaging to said receiver the following

described real estate located in Whitman County,

Washington, to-wit:

(Here follows description of real estate, set

out in full in Second Amended Complaint, Page

15 of Transcript.)
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which said mortgage was filed for record in the

office of the County Auditor of Whitman County,

Washington, on August 14, 1930, and thereafter re-

corded in Book 213 of Mortgages at page 501 in said

office.

VII.

That subsequently to July 15, 1930. Mr. Thomas

A. E. Lally, one of the attorneys for plaintiff in this

action, was substituted as receiver of said banking

association.

VIII.

That defendant. Samuel A. Mitchell paid to the

said Thomas A. E. Lally, receiver, on and between

the dates of December 7, 1934 and March 13, 1936,

the sum of $1100.00 on account of said super-added

liability. [23]

IX.

That subsequently and sometime between March

13, 1936, and September 16, 1936, said receiver and

liquidator of said banking association paid all de-

positors and all creditors of said banking associa-

tion, both principal and interest in full, paid all of

the expenses of said receivership in full, and re-

deemed and paid all circulating notes and currency

in full; that on or about September 16. 1936. said

receivership was terminated by proceedings had in

conformity with the Federal Statutes applicable

and the plaintiff herein, Charles P. Bobbins took

over all of the assets of the banking association from

the receiver by virtue of the said Robbins' election

as the statutory shareholder's agent for said in-
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solvent banking association ; that said banking asso-

ciation then became no longer insolvent.

X.

That said note and mortgage given to secure it

were not a pledge for any purpose; that upon the

payment in full of depositors, creditors, the expenses

of said receivership and the redemption of all cir-

culating notes and currency, the consideration for

which said note aud mortgage were given failed in

its entirety.

XI.

That no stockholder of said banking association

paid more than the statutory super-added liability

on his own stock.

Wherefore, applying the existing laws to the fore-

going Findings of Fact, the Court concludes as

follows:

CONCLUSIONS OF LAW
I.

That plaintiff as such is not entitled to contribu-

tion.

II.

That plaintiff as such is not entitled to subroga-

tion.

III.

That the liability of the said Mitchell and the

note and mortgage given to secure it never became an

asset of said bank- [24] ing association.
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IV.

That defendants are entitled to judgment of dis-

missal of this action with their costs in the sum of

$20.00.

V.

That said judgment shall provide for the sur-

render of the note sued upon and the cancellation,

release and surrender of the mortgage given to se-

cure it and the real estate mentioned in said mort-

gage shall be released and discharged from the lien

occasioned thereby.

Done in open court this 29th day of December,

1938.

J. STANLEY WEBSTER,
Judge.

[Endorsed]: Filed December 29, 1938. [25]

[Title of District Court and Cause.]

PLAINTIFF'S REQUESTED FINDINGS OF
FACT AND CONCLUSIONS OF LAW

The above entitled cause coming ou regularly for

hearing in the above entitled Court on the 28th day

of February, 1938, before the Honorable J. Stanley

Webster, Judge presiding, the plaintiff being present

in person and represented by Messrs. Thomas A. E.

Lally and Williams & Redfield, his attorneys, and

the defendant, Samuel A. Mitchell, being present in

person and represented by Messrs. Brown & Weller
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and Graves, Kizer & Graves, atorneys for the de-
fendants, both sides announcing themselves ready
for trial and evidence having been introduced on
the part of the plaintiff and the defendants, and
both sides having rested their case and after argu-
ment of counsel for both plaintiff and defendants,
the case was submitted and the Court being fully

advised, makes the following

FINDINGS OF FACT

I.

That for many years prior to January 18, 1929,

the Exchange National Bank of Spokane, Washing-
ton, was a national banking association organized
and existing under the national banking laws of the

United States of America, at Spokane, Washington
;

that on January 18, 1929, the said banking associa-

tion was declared insolvent by the United States

Comptroller of the Currency and a receiver was
appointed for it.

II.

That James A. Drain was the first duly appointed
and qualified receiver of said insolvent banking
association

; that he remained the said receiver until

after the 15th day of July, 1930.

III.

That defendants, Samuel A. Mitchell and V. Lor-

raine Mitchell, are husband and wife.

IV.

That on the 18th day of January, 1929, defend-

ant, Samuel A. Mitchell was the owner of 123 shares



Samuel A. Mitchell et ux. 41

of the capital stock of [26] such banking association

and as said owner and by reason of the statutory

superadded liability to the creditors of said banking

association, exclusive of its stockholders in a total

sum of $12,300, due to the fact that the United

States Comptroller properly levied an assessment of

$100 a share on each of said shares.

V.

That shortly after the appointment of said re-

ceiver, the said Samuel A. Mitchell paid to said

receiver the sum of $2,000 on account of said

liabilitv.

VI.

That subsequently and on the 15th day of July,

1930, the said Samuel A. Mitchell made and deliv-

ered to the said receiver his certain promissory note

in the sum of $11,280.50 as evidence of the balance

of his superadded stockholders' liability and to

secure the payment thereof, said Mitchell and wife

made and delivered to the said receiver their certain

real estate mortgage, the note, mortgage and real

estate being described in the second amended com-

plaint, which said mortgage was filed for record in

the office of the County Auditor of Whitman County,

Washington, on August 14, 1930, and thereafter

recorded in Book 213 of Mortgages at page 501 in

said office.

VII.

That on July 1, 1934, Thomas A. E. Lally, one of

the attorneys for plaintiff in this action, was sub-

stituted as receiver of said banking association.
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VIII.

That defendant, Samuel A. Mitchell, paid to the

said Thomas A. E. Lally, Receiver, on and between
the dates of December 7, 1934 and March 13, 1936

the sum of $1100 on account of said note and mort-

gage, the said payments having been made on the

[27] dates as alleged in the second amended com-
plaint.

IX.

That prior to the trial of this action plaintiff,

Charles P. Robbins, was elected shareholders' agent

of the shareholders of said banking association, and
the said receiver delivered to him all of the money
assets and property of said bank, including the said

note and mortgage aforesaid. That the money,
assets and property delivered to the said Share-

holders' Agent, including the indebtedness herein

mentioned, are not of sufficient value to reimburse
the shareholders who have paid their assessment in

full.

X.

That the sum of $ is a reasonable sum to be

allowed plaintiff as attorneys' fees in this action, in

accordance with the terms and conditions of said

note and mortgage.

XI.

That no stockholders of said banking association

paid more than the statutory superadded liability

on his own stock.
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XII.

That a large number of individuals held stock in

said bank at the time of its insolvency and a large

number of such persons prior to the execution of the

of the note and mortgage herein mentioned paid

their respective assessments in full, and before the

said receivership was closed a large number of the

other of such shareholders paid in full and many

shareholders who did not pay in full paid a larger

percentage of their liability than did defendant,

Samuel A. Mitchell.

XIII.

That the purpose of said note and mortgage was

to secure the obligation of the defendants Mitchell,

arising out of such stock ownership and to ?eeure

the payment of the full amount of principal and

interest of such note and mortgage to the end that

defendants would make their own proper contribu-

tion toward discharging the debts of the insolvent

bank, and so that other shareholders would not have

to bear a greater proportion [28] of such obligations

of the bank than would be just and ratable.

XIY.

That by reason of the failure of defendants

Mitchell to pay the obligation evidenced by such

note and mortgage, said defendants have not paid

their proper share and a large number of other

stockholders of the bank who have responded to the

full amount of the 100% assessment have become
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entitled to contribution from said defendants, and

others who have paid more than their ratable pro-

portion have become entitled to contribution from
said defendants. That plaintiff as such sharehold-

ers' agent now holds such securities for the use and
benefit of all parties in interest, including the share-

holders who are entitled to contribution.

XV.
That discharge of the insolvent bank debts to de-

positors and retirement of its currency was made
possible only by a full payment on the part of other

shareholders, as above stated. Upon making such

payment such shareholders and their trustee, first

the receiver and later this plaintiff as shareholders'

agent, became subrogated to all rights of the bank's

former creditors in and to the securities here in suit,

and plaintiff now holds such securities impressed

with the trust for the investment of such rights and

remedies by way of contribution and subrogation.

XVI.

That one of the considerations for the giving of

such note and mortgage was indulgence by the payee

receiver and his promise to defendants Mitchell not

to enforce such obligation presently but to grant

reasonable time for the payment by said defendants,

and more than a reasonable period has elapsed be-

fore this action was brought.

Wherefore, applying the existing law to the fore-

going findings of fact, the court concludes as follows

:
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CONCLUSIONS OF LAW
I.

That said note and mortgage so held by plaintiff

are [29] valid and enforceable by him.

II.

That plaintiff as such shareholders' agent is en-

titled to enforce his rights of subrogation.

III.

That plaintiff as such shareholders' agent is en-

titled to enforce contribution from defendants for

the benefit of those shareholders who have paid more

than their ratable proportion.

IV.

That the liability of said defendants Mitchell and

the said note and mortgage became an asset and was

assignable and was properly assigned and trans-

ferred to plaintiff as shareholders' agent.

V.

That plaintiff is entitled to judgment for the

amounts prayed for and for the foreclosure of his

mortgage securing such indebtedness, including an

attorney's fee of $

Done in open court this day of December,

1938.

District Judge.

At the time of the signing of the findings and con-

clusions in this case plaintiff presented the fore-
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going proposed findings and conclusions and re-

quested the court to sign the same, which the court

refused to do, and plaintiff is allowed an exception.

Dated this 29th day of December, 1938.

J. STANLEY WEBSTER,
District Judge.

[Endorsed] : Filed December 29, 1938. [30]

[Title of District Court and Cause.]

JUDGMENT
The above entitled cause coming on regularly for

hearing in the above entitled court on the 28th day

of February, 1938, before the Honorable J. Stanley

Webster, Judge presiding, the plaintiff being present

in person and represented by Messrs. Thomas A. E.

Lally and Williams & Redfield, his attorneys, and

the defendant, Samuel A. Mitchell, being present in

person and being represented by Messrs. Brown &
Weller and Graves, Kizer & Graves, attorneys for

the defendants, both sides announcing themselves

ready for trial and evidence having been introduced

on the part of the plaintiff and defendants and both

sides having rested their case and after argument of

counsel for both plaintiff and defendants, the case

was submitted to the Court and the Court having

made its Findings of Fact and Conclusions of law,

and being fully advised, it is hereby
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Ordered, Adjudged and Decreed:

1. That defendants are entitled to and they are

hereby given judgment of dismissal of the above

entitled cause.

2. That the note sued upon in the principal sum

of $11,280.50 shall be forthwith surrendered to de-

fendant, Samuel A. Mitchell, and the mortgage dated

the 15th day of July, 1930, covering the following

described real estate located in Whitman County,

Washington, to-wit

:

(Here follows description of real estate, set

out in full in Second Amended Complaint, page

15 of Transcript.)

and filed for record in the office of the County Audi-

tor of Whitman County, Washington, on August 14,

1930, and thereafter recorded in Book 213 of Mort-

gages on page 501 in said office, shall, upou the

filing of this decree or a certified copy thereof with

the County Auditor of Whitman County, Washing-

ton, be cancelled, released and held of no further

force nor effect for any purpose whatsoever and

said real estate entirely releasd from any lien or

cloud arising therefrom.

3. That defendants shall have their costs against

plaintiff in the sum of $20.00. [31]

Done in open court this 29th day of December,

1938.

J. STANLEY WEBSTER,
Judge.

[Endorsed] : Filed Dec. 29, 1938. [32]
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NOTICE OF APPEAL
To the above named defendants, Samuel A. Mitchell

and V. Lorraine Mitchell, his wife, and to

Messrs. Brown & Weller and Graves, Kizer &
Graves, your attorneys

:

You are hereby notified that plaintiff, Charles P.

Robbins, as Shareholders' Agent of The Exchange

National Bank of Spokane, an insolvent National

banking association, does hereby appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from the judgment and decree made

and entered in the above District Court in this cause

on or about December 29, 1938, and so appeals from

each and every part of such judgment and decree.

Dated this 26th day of January, 1939.

THOMAS A. E. LALLY,
WILLIAMS & WILLIAMS,

Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 27, 1939. [33]

[Title of District Court and Cause.]

PLAINTIFF'S BOND ON APPEAL
Know All Men by These Presents : That the above

named plaintiff, Charles P. Robbins, as Share-

holders' Agent for the Shareholders of The Ex-

change National Bank of Spokane, an insolvent na-

tional banking association, on behalf of himself and

his successors, does by these presents lawfully and
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firmly bind himself and his successors in the sum of

Two Hundred Fifty Dollars ($250) lawful money

of the United States.

The condition of this bond is that, Whereas, an

appeal lias been taken to the United States Circuit

Court of Appeals for the Ninth Circuit from the

United States District Court for the Eastern Dis-

trict of Washington, Northern Division, and from

the judgment rendered herein :

Now, if the said plaintiff shall pay to the defend-

ants, Samuel A. Mitchell and V. Lorraine Mitchell,

his wife, all costs that may be awarded them by the

United States Circuit Court of Appeals for the

Ninth Circuit if said appeal is dismissed or said

judgment is affirmed or if said judgment is modified,

then this bond shall be void; otherwise, to remain in

full force and effect in said sum.

That the said plaintiff, on filing this bond, de-

posits with the Clerk of the said United States Dis-

trict Court at Spokane, Washington, the [34] said

sum of Two Hundred Fifty Dollars ($250) lawful

money of the United States.

Witness the Hand and Seal of said plaintiff this

24th day of January, 1939.

CHARLES P. ROBBINS,
As Shareholders' Agent for the

Shareholders of The Exchange

National Bank of Spokane, an

insolvent national banking as-

sociation.

I, A. A. LaFramboise, Clerk of the United States

District Court for the Eastern District of Washing-
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ton, Northern Division, do hereby on this 27th day

of January, 1939, approve this bond, and do certify

that on said date said bond was filed in said Court

and there was deposited with me by the above named
plaintiff the sum of Two Hundred Fifty Dollars

($250) in lawful money of the United States for the

payment of any sums or obligations due or to be-

come due the above named defendants from the

above named plaintiff in accordance with the provi-

sions of said bond.

Witness my hand and seal on the day and year

first above written.

[Seal] A. A. LaFRAMBOISE,
Clerk of the United States

District Court for the East-

ern District of Washington,

Northern Division.

[Endorsed] : Filed Jan. 27, 1939. [35]

[Title of District Court and Cause.]

EVIDENCE INTRODUCED STATED IN
NARRATIVE FORM.

The following proceedings were had on the trial

of this cause before Honorable J. Stanley Webster,

District Judge, plaintiff appearing in person and

by his attorneys, Thomas A. E. Lally and Williams

& Redfield, and defendants Mitchell appearing in

person and by their attorneys, Brown & Weller and



Samuel A. Mitchell et ux. 5L

Graves, Kizer and Graves, there being no other ap-

pearances.

PLAINTIFF'S CASE

THOMAS A. E. LALLY
was called and sworn as a witness on behalf of

plaintiff and testified as follows on

Direct Examination.

I am Thomas A. E. Lally, an attorney at this Bar

and was the original plaintiff who started the case

as Receiver of The Exchange National Bank. I no

longer hold any interest in these assets. I think I

still am Receiver as the law does not provide for

the discharge of a National bank receiver. In July,

1936 the Shareholders
1

Agent was elected and the

Comptroller directed me to deliver everything in my
hands to him, which was done in September, 1936.

Since that time I have had no interest in any of the

matters so delivered. I have none of the trust corpus

in my hands. I am simply an attorney in this case

now. I delivered the note and mortgage involved in

this action to the Shareholders' Agent, Mr. Robbins,

in September, 1936. [36]

(The note and mortgage in question were ad-

mitted in evidence and marked Exhibit "A" and

"B" respectively, being exactly the same as copies

set out in the second amended complaint).

I know Mr. Mitchell's signature. I would say,

plaintiff's identification "C" has a genuine signa-

ture of Mr. Mitchell.
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(Testimony of Thomas A. E. Lally.)

(The letter was admitted in evidence and marked
Exhibit "C", and is as follows:

PLAINTIFF'S EXHIBIT C

"National Surety Company
New York

Spokane, Washington

October 13, 1930

Jones & Mitchell

District Agents

217-18 Hutton Building

Mr. James A. Drain

Receiver of Exchange National Bank
Spokane, Washington

Dear Sir:

Referring to the second mortgage made to

you on my property located near Thornton,

wish to advise you that the terms of this mort-

gage will be complied with to the effect that

the proceeds from my share of the sale of the

crops will be applied as follows: first to taxes,

second as to interest and third as to payment

on principal.

Yours very truly,

S. A. MITCHELL
SAM:GF"

The note, Exhibit "A", was transferred in con^

formance with the Federal statute and the direction
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(Testimony of Thomas A. E. Lally.)

of the Comptroller of the Currency to deliver to

Mr. Bobbins, the Shareholders' Agent, the notes,

lands and property that 1 had in my possession

after I had sufficient money to pay all the outstand-

ing creditors of the bank. That occurred at the con-

clusion of my administration of this trust. I would

say I made the final distribution to the bank's

creditors in the Spring of 1936. I know it was the

early spring or early summer of 1936. The parties

named in the complaint under the designation of

John Doe [37] and Jane Doe are two Malay boys.

They are tenants on the farm. They have filed no

answer.

On

Cross Examination

the witness testified further as follows:

Mr. Robbins paid me nothing for this note and

mortgage. I paid all of the creditors, that is, the

depositors of The Exchange National Bank that I

know of. There are some of course who have never

been found. Money was not set aside with which to

pay them—it was used to pay off the others. There

is not sufficient money on hand with which to pay

them if they show up. I was authorized by the

Comptroller to use what had been held as a special

fund with which to pay off the creditors on the

theory, I guess, that they would never show up after

all these years. All the expenses of the receivership

have been paid, and the currency redeemed. All my
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(Testimony of A. T. Janssen.)

duties were performed which were called for by the

trust. Payments have been made on this note.

A. T. JANSSEN

called and sworn as a witness on behalf of plain-

tiff, testified as follows:

My name is A. T. Janssen. I was connected with

the liquidation of The Exchange National Bank as

chief clerk under all of the receivers. I previously

have seen Exhibit "D." To my knowledge it was

circulated generally at the beginning of the re-

ceivership. It is a genuine duplicate of the original.

(The document was admitted in evidence as Ex-

hibit "D" and is as follows:

PLAINTIFF'S EXHIBIT D

''Treasury Department

Office of the Comptroller of Currency

#4044

Spokane, Washington,

January 28, 1929

In the Matter of The Exchange National Bank,

Spokane, Washington.

To All Whom It May Concern: [38]

Whereas upon a proper showing and account-

ing by the Receiver heretofore appointed to col-

lect the assets of The Exchange National Bank

of Spokane, Washington and upon a valuation

of the uncollected assets remaining in his hands,
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(Testimony of A. T. Janssen.)

it appears to my satisfaction that in order to

pay the debts of such association it is necessary

to enforce the individual liability of the stock-

holders therefor to the extent hereinafter men-

tioned as prescribed by Sections 5151 and 5234

of Revised Statutes of the United States Act

of June 30, 1876 and Section 23, Act approved

December 23, 1913 known as Federal Reserve

Act.

Now, Therefore, by virtue of the authority

vested in me by law I do hereby make an as-

sessment and requisition upon the shareholders

of the said "The Exchange National Bank of

Spokane for one Million ($1,000,000) Dollars

to be paid by them on or before the 28th day of

January, 1929, and I hereby make demand upon-

each and everyone of them for the par value of

each and every share of the capital stock of said

association held and owned by them respec-

tively at the time of its failure, and I hereby

direct W. H. Baldridge, the Receiver hereto-

fore appointed to take all necessary proceed-

ings by suit or otherwise to enforce to that

extent the said individual liability of the said

shareholders.

(Sgd.) J. W. POLE,
Comptroller of the Currency
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(Testimony of A. T. Janssen.)

(Page 2 of Plaintiff's Exhibit "D")
Office of the Receiver

The Exchange National Bank of Spokane,

Washington

Spokane, Washington, _.

You Will Please Take Notice : That the Comp-

troller of Currency has levied an assessment

upon the stockholders of The Exchange Na-

tional Bank of Spokane, Washington of the par

value of each and every share, payable at the

office of the receiver on or before January 28,

1929.

You are therefore required to pay the assess-

ment on : shares of stock, standing in

your name in accordance with the foregoing

order and this notice. Your prompt compliance

will be of great benefit to creditors of this trust

and advance materially its early liquidation.

Receiver

To

The document was circulated by registered mail

on or about January, 1929 or before. I think there

was between 140 and 150 shareholders. At the close

of the receivership [39] trust about 130 had paid

in full. It was stipulated that payments were made

by defendants in the amount and on the dates as

set forth on page 8 of the amended complaint.
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(Testimony of A. T. Janssen.)

On
Cross Examination

the witness further testified:

It is my rough guess that there were 150 stock-

holders in The Exchange National Bank. The total

authorized capital was one million dollars. I was in

the office of Mr. Lally as assistant while he was

liquidator. I recognize Mr. Shank's signature on

the bottom of Defendant's Exhibit 1 for identifica-

tion. That is his signature, and the one bearing my
name is mine.

(The document was admitted in evidence as

DEFENDANT'S EXHIBIT 1,

consisting of fourteen receipts, all being substan-

tially the same except as follows: March 2, 1935

$100; March 21, 1935 $100; April 17, 1935 $100;

May 31, 1935 $60; June 19, 1935 $60; August 11,

1935 $60; August 21, 1935 $60; September 26, 1935

$60; October 30, 1935 $60; November 30, 1935 $60;

December 31, 1935 $60; January 31, 1936 $60;

March 13, 1936 $60, and the one of January 9, 1935

being as follows:

"No. 1238

Spokane, Washington

January 9, 1935

Received from James A. Brown a check on the

Washington Trust Co. for One Hundred and

No/100 Dollars to be applied, when col-
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(Testimony of A. T. Janssen.)

lected, on stock assessment of Samuel A.

Mitchell.

THOS. A. E. LALLY,
Receiver of The Exchange Na-

tional Bank of Spokane,

Washington

By SHANKS."

THOMAS A. E. LALLY
recalled as a witness on behalf of plaintiff, testified

on

Direct Examination

as follows:

The reason these receipts in Defendant's Ex-

hibit 1 refer to the stockholder's liability is that

the Comptroller directed me to carry the stock as-

sessments under a separate bookkeeping heading'

and to so carry them through until they [40] were

reduced to judgment. For instance, notes were car-

ried under certain schedules, real estate under

another schedule, charge off notes under another

schedule, shareholder's assessments under another

schedule, and from the time the receivership starts

until it is completed it is always carried under that

schedule until the shareholder's liability is reduced

to judgment, and whenever any payment was made

it was carried out in that order, and if money is

paid on an assessment prior to judgment, it is car-

ried on the books that way. Regardless of the kind
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(Testimony of Thomas A. E. Lally.)

of dealings with the shareholder the account would

still be carried under that same schedule and same

heading, and if a note was given in complete pay-

ment it would still appear in the same account and

be handled in the same way.

On
Cross Examination

the witness testified:

The Comptroller told me to carry it that way.

The instructions call for that. He sends out a book

of instructions.

J. S. LEE
called and sworn as a witness on behalf of plaintiff,

testified as follows on

Direct Examination:

I am Mr. Robbins' chief assistant. I have been

since September 16, 1936, the time when his duties

began. I am quite familiar with the assets of the

trust. The assets consist of notes in force and out-

lawed, some real estate, real estate contracts, judg-

ments and choses in action. The real estate which

we own is priced for sale at about $65,000 which

includes a few contracts that are now being paid

on where the land is being sold. It is very difficult

to place a value on the notes. They have been

worked over for nine years. I would say not over
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(Testimony of J. S. Lee.)

$20,000 are collectible on the notes. The par value

is considerably in excess of that. Then there are

choses in action suits pending, which, if successful

and collectible, would turn in about $120,000. A
great many of the debtors are insolvent. In my
opinion placing the maximum figure [41] of re-

covery, I would say that there would be including

the cash on hand not over $270,000. There is very

close to $70,191 cash. There was paid in on the

shareholders' liability assessment $727,998.69 of

which $603,100 represents that stock which paid

100% of the assessment. The difference of $124,-

898.69 were payments made in various percents, but

not fully paid. Figuring the maximum possible

there could be a repayment to shareholders who had

paid in full of 33% or 67% loss. That is a maximum
figure. I haven't any faith it will materialize. In

this I have not take into account administrative ex-

penses which would have to be taken from those re-

ceipts. In The Exchange National Bank there were

10,000 shares with the par value of $100 each. My
memory is that there were approximately 140 share-

holders.
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JAMES A. DRAIN

called and sworn as a witness on behalf of plaintiff

by deposition, testified on

Direct Examination

as follows:

My name is James A. Drain, and I live at the

Fairfax Hotel, Washington, D. C. I was receiver

of the Exchange National Bank from July 1, 1929

to July 1, 1934. I know Samuel A. Mitchell, and

had dealings with him in an effort to collect Mr.

Mitchell's stock assessment. The occasion for giving

the note and mortgage with reference to Mr.

Mitchell's stock assessment was that Mr. Mitchell

owed the stock assessment and was unable to pay,

but walling to do so. I inquired of him if he had

any assets from which collection could be made. My
recollection is that he said he had an equity in a

farm in the Palouse country, on which there was a

first mortgage, which was all he had available to pay

the debt. I told him that I had no power to extend

the time for payment of the debt, and that I de-

sired to give him all the time I could so long as he

showed a good disposition toward paying. I sug-

gested a second [42] mortgage on his land and a

demand note for the stock assessment and Mr.

Mitchell gave them. There was nothing said as to

when he would be called upon to pay the note. He
was to pay it when he could and I was to give him

all the time possible so long as he showed good in-

tentions. There was no conversation in regard to
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(Deposition of James A. Drain.)

whose benefit the note and mortgage was being

taken for. I can recall no discussion as to the legal

incidents or liability.

On
Cross Examination

he testified as follows:

I have a most definite impression that Mr.

Mitchell satisfied me he was doing the best he could.

From time to time after giving the note and mort-

gage he exhibited his books and accounts to me in

connection with the making of occasional install-

ment payments for the purpose of disclosing his

source of income. I am satisfied from my repeated

examination he was doing his best to make all prac-

tical payments during my receivership. I told him

I had no power as receiver to grant an extension of

the time in which the debt could be paid, but I did

have a discretion to avoid bringing suit against him

for a reasonable time so long as he was acting in

good faith.

On
Redirect Examination

he testified as follows:

Had Mr. Mitchell not given the note and mort-

gage, I probably should have had to bring suit.
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J. S. LEE

recalled as a witness on behalf of plaintiff testified

on

Direct Examination

as follows:

I have made that computation. The total stock-

holders of The Exchange National Bank is 165 ; 131

paid 100% assessment; there were 6 paid part and

compromised before this court and there are 28 part

paid and unpaid.

It was agreed that the matter of attorney's fees to

be allowed plaintiff if a foreclosure is granted to be

left to the court to fix without evidence. [43]

It is further agreed that there was a $2,000 pay-

ment on the assessment liability before the note was

given.

THOMAS A. E. LALLY and

WILLIAMS & WILLIAMS
Attorneys for Plaintiff [44]
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(The following receipts, 14 in number, endorsed

"DEFENDANT'S EXHIBIT T ")

The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Mar. 13 1936 192

Received of Samuel A. Mitchell to apply on

Stock Assessment. 123 shares

Sixty and no/100 Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS
Clerk

The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Jan. 31, 1936 192

Received of Samuel A. Mitchell to apply on

Stock Assessment. 123 shares

Sixty and no/100 Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS
Clerk.
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The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Dec. 31, 1935 192

Received of Samuel A. Mitchell to apply on Stock

Assessment. 123 shares

Sixty and no/1 00 Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS

The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Nov. 30, 1935 192

Received of Samuel A. Mitchell CC. #24600 on

Wash. Trust Co. to apply on stock Assessment on

123 shares Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS
Clerk [45]
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The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Oct. 30, 1935

Received of Samuel A. Mitchell for To apply on

Stock assessment. 123 shares

Sixty and no/100 Dollars

100

THOMAS A. E. LALLY,
ATJ

Receiver

$60.00 Ck on Wn Tr

Form 38

Pal Pr. 9440

Spokane, Washington Sep 26 1935 193

Received of Samuel A. Mitchell the sum of Sixty

and no/100 Dollars ($60.00)

in payment of the following

:

Note No $

Interest To $

Note No $

Interest To $

Note No $

Interest To $

Miscellaneous Payment On Stock $60.00

Assessment

THOMAS A. E. LALLY,
- Receiver The Exchange

National Bank of Spokane

By SHANKS
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No. 1472 $60.00

Spokane, Washington, Aug. 21, 1935 19

Received From Samuel A. Mitchell a Check on

Washington Trust Co. for Sixty and no/100

Dollars to be applied, when collected, on 100% as-

sessment on 123 shares capital stock of the Ex-

change National Bank of Spokane,

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS [46]

No. 1437 $60.00

Spokane, Washington, July 11, 1935

Received From Sam Mitchell a Check on Cashier

Ck—Wash. Trust Co. for Sixty and no/100 „.

Dollars to be applied, when collected, in payment

of To apply on stock assessment on 123 shares capi-

tal stock of this bank.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By A. T. JANSSEN
Clk
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No. 1409 $60.00

Spokane, Washington, June 19, 1935

Received From Sam Mitchell a Check on C/ck

Washington Trust Co. for Sixty and no/100

Dollars to be applied, when collected, in payment of

To apply on stock assessment on 123 shares capital

stock this Bank

—

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By A. T. JANSSEN
Clk

No. 1386 $60.00

Spokane, Washington, May 31, 1935 19

Received From James A. Brown a check on

Washington Trust Co. for Sixty and no/100

Dollars to be applied, when collected, on 100% as-

sessment of Samuel A. Mitchell.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS

No. 1325 $100.00

Spokane, Washington, Apr. 17, 1935 19

Received From Samuel A. Mitchell a Check on

Washington Trust Co. for One Hundred 100
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Dollars to be applied, when collected, on 100% as-

sessment on 123 shares capital stock of The Ex-

change National Bank of Spokane.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS [47]

No. 1297 $100.00

Spokane, Washington, March 21 1935

Received Prom James A. Brown a Check on

Wash. Trust Co. for One hundred and no/100

Dollars to be applied, when collected, on stock as-

sessment on 123 shares capital stock of Samuel A.

Mitchell in the Exchange National Bank of

Spokane.

THOMAS A. E. LALLY,
Receiver

The Exchange National Bank

of Spokane, Washington

By SHANKS

Spokane, Washington, March 2nd, 1935

Received of S. A. Mitchell One Hundred and

no/100 Dollars February, 1935 payment

$100.00

THOMAS A. E. LALLY
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No. 1238 $100.00

Spokane, Washington, January 9, 1935

Received From James A. Brown a Check on

Washington Trust Co. for One hundred and no/100

Dollars to be applied, when collected, on stock

assessment of Samuel A. Mitchell.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS

(Above receipts, 14 in number, endorsed "De-

fendants Exhibit '1' ") [48]

(Original) REAL ESTATE MORTGAGE NOTE
(Endorsed

"PLAINTIFF'S EXHIBIT 'A' ",

copy of which is set out in full in the Second

Amended Complaint, Page 15 of Transcript, except

that said original Exhibit bears the following en-

dorsement.

"Without Recourse Pay C. P. Robbins, Stock-

holder's Agent.

THOMAS A. E. LALLY.") [49]



Samuel A. Mitchell et ux. 71

(Original) SHORT FORM REAL ESTATE
MORTGAGE FOR WASHINGTON

(Endorsed

"PLAINTIFF'S EXHIBIT l B'",

copy of which is set out in full in the Second

Amended Complaint, Page 15, Transcript.) [50]

PLAINTIFF'S EXHIBIT C

"E. A. St. John, President

Win. B. Joyce, Chairman

William J. Griffin, General Counsel

Joel Rathbone, Vice Chairman

World's Largest

Surety Company

National Surety Company
Capital $10,000,000.00

New York

Jones & Mitchell

District Agents

(Authority Limited)

217-18 Hutton Building

Spokane, Wash., Aug. 13, 1930

Mr. James A. Drain,

Receiver, Exchange National Bank
Spokane, Wn.

Dear Sir:

Referring to second mortgage made to you on my
property located near Thornton, wish to advise you
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that the terms of this mortgage will be complied

with to the effect that the proceeds from my share

of the sale of the crops will be applied as follows:

first to taxes, second, as to interest, and third, as to

payment on principal.

Yours very truly,

S. A. MITCHELL
SAM:G.F."

(Endorsed "Plaintiff's Exhibit 'C ") [51]

PLAINTIFF'S EXHIBIT D

"ASSESSMENT UPON SHAREHOLDERS
Treasury Department

Office of the Comptroller of the Currency

No. 4044

In the Matter of

THE EXCHANGE NATIONAL BANK OF SPO-
KANE, WASHINGTON.

Spokane, Washington, January 28, 1929

To All Whom It May Concern

:

Whereas, upon a proper accounting by the Re-

ceiver heretofore appointed to collect the assets of

'The Exchange National Bank of Spokane,' Wash-

ington, and upon a valuation of the uncollected as-

sets remaining in his hands, it appears to my satis-

faction that in order to pay the debts of such asso-

ciation it is necessary to enforce the individual

liability of the stockholders therefor to the extent
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hereinafter mentioned, as prescribed by Sections

5151 and 5234 of the Revised Statutes of the United

States, Act of June 30, 1876, and Section 23, Act

approved December 23, 1913, known as Federal Re-

serve Act.

Now, Therefore, by virtue of the authority vested

in me by law, I do hereby make an assessment and

requisition upon the shareholders of the said 'The

Exchange National Bank of Spokane' for One Mil-

lion ($1,000,000.00) Dollars, to be paid by them on

or before the 28th day of January, 1929, and I

hereby make demand upon each and every one of

them for the par value of each and every share of

the capital stock of said association held or owned by

them, respectively, at the time of its failure ; and I

hereby direct W. H. Baldridge, the Receiver here-

tofore appointed, to take all necessary proceedings,

by suit or otherwise, to enforce to that extent the

said individual liability of the said shareholders.

[Seal] J. W. POLE
Comptroller of Currency.

(See Inside) [52]

Office of Receiver

The Exchange National Bank of

Spokane, Washington

Spokane, Washington,

You Will Please Take Notice, That the Comp-
troller of the Currency has levied an assessment
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upon the stockholders of The Exchange National

Bank of Spokane, Washington, of the par value of

each and every share, payable at the office of the

Receiver, on or before January 28, 1929.

You are therefore required to pay the assessment

on the shares of Stock standing in your name

in accordance with the foregoing order and this

notice. Your prompt compliance will be of great

benefit to. creditors of this trust and advance mate-

rially its early liquidation.

Receiver.

To -

(Endorsed "Plaintiff's Exhibit D".) [53]
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CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD

United States of America,

Eastern District of Washington—ss.

I, A. A. LaFramboise, Clerk of the District Court

of the United States for the Eastern District of

Washington, do hereby certify the foregoing type-

written pages numbered from 1 to 56 inclusive, to

be a full, true, correct and complete copy of so much

of the record, papers and all other proceedings in

the above entitled cause, as are necessary to the

hearing of the appeal therein, in the United States

Circuit Court of Appeals, as called for by the appel-

lant in his Designation of Contents of Record on

Appeal, and the Designation of Additional Portions

of the Contents of the Record on Appeal as Re-

quested by Appellee, as the same remain of record

and on file in the office of the Clerk of said District

Court, and that the same constitute the record on

appeal from the judgment and decree of the District

Court of the United States for the Eastern District

of Washington, to the Circuit Court of Appeals for

the Ninth Judicial Circuit, San Francisco, Cali-

fornia.

I further certify that the cost of preparing and

certifying the foregoing transcript as called for by

Appellant is the sum of $13.15 and that the said

sum has been paid to me by Thomas A. E. Lally,

Attorney for the Appellant, and as called for by

Appellee is the sum of $6.75 and that the said sum
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has been paid to me by Brown & Weller, Attorneys

for the Appellees.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said District Court at Spo-

kane in said District, this 16th day of February,

1939.

[Seal] A. A. LaFRAMBOISE,
Clerk [57]

[Endorsed]: No. 9112. United States Circuit

Court of Appeals for the Ninth Circuit. Charles P.

Robbins, as Shareholders' Agent of The Exchange

National Bank of Spokane, an insolvent national

banking association, Appellant, vs. Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, Appel-

lees. Transcript of Record. Upon Appeal from the

District. Court of the United States for the Eastern

District of Washington, Northern Division.

Filed February 20, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals for the

Ninth Circuit,

No. 9112

CHARLES P. BOBBINS, as Shareholders' Agent

for the Shareholders of The Exchange National

Bank of Spokane, an insolvent national bank-

ing association,

Appellant,

vs.

SAMUEL A. MITCHELL and Y. LORRAINE
MITCHELL, his wife,

Appellees.

APPELLANT'S STATEMENT OF POINTS TO
BE RELIED UPON AND DESIGNATION
OF RECORD

Appellant, in compliance with Subsection 6* of

Rule 19 of this Court, as revised, now makes the

statement of the points on which he intends to rely

on the appeal and designates the parts of the record

which he thinks necessary for the consideration

thereof, as follows:

I. Appellant's statement of points relied upon in

this appeal is that error was committed by the trial

court in the following particulars:

1. In denying appellant the relief demanded in

his second amended complaint;

2. In signing and entering the findings of fact

and conclusions of law, and the decree signed

and entered therein

;
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3. In refusing to sign and enter the findings

and conclusions proposed by appellant.

II. The parts of the record which appellant

thinks necessary for the consideration of the appeal

are the following:

1. Second amended complaint.

2. Answer to second amended complaint.

3. Reply to answer to second amended com-

plaint.

4. Findings of fact and conclusions of law.

5. Plaintiff's requested findings of fact and

conclusions of law.

6. Judgment and decree.

7. Notice of appeal.

8. Certificate or other evidence of the giving of

the $250.00 cash bond, and

9. Narrative statement of the evidence.

Dated this 25th day of February, 1939.

THOMAS A. E. LALLY and

WILLIAMS & WILLIAMS,
Attorneys for Appellant.

Copy rec'd this 25th day of February, 1939.

GRAVES, KIZER & GRAVES,
Attorneys for Appellees.

[Endorsed]: Filed Feb. 27, 1939. Paul P.

O'Brien, Clerk.


